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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

UNI TED M NE WORKERS OF DI SCRI M NATI ON PROCEEDI NGS
AVERI CA (UMAR) ,
ON BEHALF OF Docket No. KENT 82-103-D
JAVES ROE, ET AL., MADI CD 81-23
JERRY D. MOORE, Docket No. KENT 82-105-D

MADI CD 82-05
LARRY D. KESSI NGER,
Docket No. KENT 82-106-D
COVPLAI NANTS MADI CD 82-04

V. Eastern Division Operations

PEABODY CQOAL COVPANY,
RESPONDENTS

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

ON BEHALF OF
THOVAS L. WLLI AVG, Docket No. LAKE 83-69-D
COVPLAI NANT VINC CD 83-04
V.

Eastern Division Operations
PEABCDY COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: Mary Lu Jordan, Esq., United M ne Workers of
America, Washington, D.C on behal f of
Conpl ai nants Janmes Rowe, et al., Jerry D.
Moore and Larry D. Kessinger;
Frederick W Moncrief, Esq., Ofice of the
Solicitor, Arlington, Virginia, on behalf of
Conpl ai nant, Thormas L. WIlians; Mchael QO
McKown, Esq., Peabody Coal Company, St.
Louis, Mssouri, for Respondent.

Bef or e: Judge Merlin.

These cases are before nme pursuant to the Conm ssion's order
dated June 18, 1984.
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I nt roducti on

These cases present the question whether under section
105(c) of the Federal Mne Safety and Health Act of 1977
(hereinafter referred to as "the Act"), 30 U.S.C. [815(c), the
operator discrimnated against laid off mners by violating their
statutory rights regarding training set forth in section 115 of
the Act, 30 U. S.C. 0825, and Part 48 of the Regul ations, 30
CF.R, Part 48.

The Act and the regul ations set forth certain training which
m ners nust receive. In determning which laid off mners to
recall to work, the operator gave preference to mners who net
the training requirements of the Act and regul ations. The
Conpl ai nants contend that under the Act, it was the operator's
responsibility to provide the necessary training and that by not
doing so with respect to laid off mners and then taking their
lack of training into account in deciding who to put back to
wor k, the operator discrimnated by violating the statutory right
to training.

LAKE 82-69-D is a conplaint of discrimnation brought by the
Secretary of Labor under section 105(c)(2) on behalf of Thomas L
Wllianms, a laid off mner. KENT 82-105-D and KENT 82-106-D are
conpl aints of discrimnation brought by the United M ne Wrkers
(hereinafter referred to as the "UMN') under section 105(c)(3) on
behal f of Jerry D. Mbore and Larry D. Kessinger, respectively,
both of whomare laid off mners. KENT 82-103-D is a conpl aint of
discrimnation filed by the union as a class action on behal f of
Peabody's Eastern Division laid off enpl oyees.

Statutory Provisions
Section 115 of the Act, supra, provides as foll ows:

Sec. 115. (a) Each operator of a coal or other mne
shal |l have a health and safety training program which
shal | be approved by the Secretary. The Secretary shal
promul gate regul ations with respect to such health and
safety training prograns not nore than 180 days after
the effective date of the Federal Mne Safety and
Heal th Amendnents Act of 1977. Each training program
approved by the Secretary shall provide as a m ni num
t hat - -
(1) new m ners having no underground m ni ng
experience shall receive no I ess than 40 hours of
training if they are to work underground. Such
training shall include instruction in the
statutory rights of mners and their
representatives
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under this Act, use of the self-rescue device and
use of respiratory devices, hazard recognition
escapeways, wal k around training, energency procedures,
basi c ventilation, basic roof control, electrica
hazards, first aid, and the health and safety
aspects of the task to which he will be assigned;

(2) new m ners having no surface mning experience
shall receive no less than 24 hours of training if
they are to work on the surface. Such training
shall include instruction in the statutory rights
of miners and their representatives under this
Act, use of the self-rescue device where
appropriate and use of respiratory devices where
appropriate, hazard recognition, emnergency
procedures, electrical hazards, first aid, walk
around training and the health and safety aspects
of the task to which he will be assigned;

(3) all mners shall receive no |l ess than eight
hours of refresher training no I ess frequently
than once each 12 nonths, except that miners

al ready enpl oyed on the effective date of the
Federal M ne Safety and Heal th Amendnents Act of
1977 shall receive this refresher training no nore
than 90 days after the date of approval of the
training plan required by this section;

(4) any mner who is reassigned to a new task in
whi ch he has had no previous work experience shal
receive training in accordance with a training
pl an approved by the Secretary under this
subsection in the safety and health aspects
specific to that task prior to performng that

t ask;

(5) any training required by paragraphs (1), (2),
or (4) shall include a period of training as
closely related as is practicable to the work in
which the mner is to be engaged.

(b) Any health and safety training provided under
subsection (a) shall be provided during normal worKking
hours. Mners shall be paid at their normal rate of
conpensation while they take such training, and new

m ners shall be paid at their starting wage rate when
they take the new miner training. If such training
shall be given at a | ocation other than the normal

pl ace of work, mners shall al so be conpensated for the
additional costs they may incur in attendi ng such
trai ni ng sessions.

* * * * * * * * * *
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Part 48 of 30 C.F.R sets forth the training requirenents for

under ground m nes (Subpart A) and surface mnes (Subpart B)

Section 105(c) of the Act, supra, provides as foll ows:

(c) (1) No person shall discharge or in any manner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical eval uations and potenti al
transfer under a standard published pursuant to section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right

af forded by this Act.

(2) Any miner or applicant for enploynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurs, file a
conplaint with the Secretary alleging such

di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of
the conplaint, and if the Secretary finds that such
conpl ai nt was not frivolously brought, the Conm ssion
on an expedited basis upon application of the
Secretary, shall order the i medi ate reinstatenent of
the m ner pending final order on the conplaint. If upon
such investigation, the Secretary determ nes that the
provi sions of this subsection have been viol ated, he
shall imediately file a conplaint with the Conm ssion
wi th service upon the alleged violator and the m ner,
applicant for enploynent, or representative of mners
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al  egi ng such discrimnation or interference and
propose an order granting appropriate relief.

The Conmi ssion shall afford an opportunity for a
hearing; (in accordance with section 554 of

title 5, United States Code, but wthout regard

to subsection (a)(3) of such section) and thereafter
shal | issue an order, based upon findings of fact,
affirm ng, nodifying, or vacating the Secretary's
proposed order, or directing other appropriate
relief. Such order shall become final 30 days

after its issuance. The Conmi ssion shall have
authority in such proceedings to require a person
committing a violation of this subsection to

take such affirmative action to abate the violation
as the Conm ssion deens appropriate, including,

but not Iimted to, the rehiring or reinstatenent
of the miner to his fornmer position wth back

pay and interest. The conpl aining mner, applicant,
or representative of mners may present additiona
evi dence on his own behal f during any hearing held
pursuant to this paragraph

(3) Wthin 90 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or
representative of mners of his determ nation whether a
vi ol ati on has occurred. If the Secretary, upon

i nvestigation, determ nes that the provisions of this
subsecti on have not been viol ated, the conpl ai nant
shall have the right, within 30 days of notice of the
Secretary's determination, to file an action in his own
behal f before the Conm ssion, charging discrimnation
or interference in violation of paragraph (1). The
Conmi ssion shall afford an opportunity for a hearing
(in accordance with section 554 of title 5, United
States Code, but without regard to subsection (a)(3) of
such section), and thereafter shall issue an order
based upon findings of fact, dismssing or sustaining

t he Conpl ai nant's charges and, if the charges are
sustai ned, granting such relief as it deens
appropriate, including, but not limted to, an order
requiring the rehiring or reinstatement of the mner to
his forner position with back pay and interest or such
renedy as may be appropriate. Such order shall becone
final 30 days after its issuance. \Whenever an order is
i ssued sustaining the conplainant's charges under this
subsection, a sumequal to the aggregate anmount of al
costs and expenses (including attorney's fees) as
determ ned by the Conm ssion to have been reasonably
incurred by the mner, applicant for enploynment or
representative of mners for, or in connection wth,
the institution and prosecution of such proceedi ngs
shal | be assessed agai nst
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the person comitting such violation. Proceedings under this
section shall be expedited by the Secretary and the Conm ssion
Any order issued by the Conm ssion under this paragraph shall be
subject to judicial reviewin accordance with section 106.

Vi ol ati ons by any person of paragraph (1) shall be subject to the
provi sions of sections 108 and 110(a).

Factual and Procedural Background

On June 19, 1981, the operator sent a letter to all laid off
enpl oyees in its Eastern division, advising themthat Federal and
state law required that they neet m ni mum standards prior to
resum ng work after having been laid off. Effective i mediately,
if laid off fromany Peabody facility, it was their
responsibility to keep their training current. If they failed to
do so, they would be bypassed for recall in favor of pane
menbers whose training was current.

The "panel"” referred to in the operator's letter was
established by Article XVI1(d) of the National Bitum nous Coa
Wage Agreenent of 1981 to which the operator was a party and
whi ch provides in pertinent part as foll ows:

Enpl oyees who are idl e because of a reduction in the
wor ki ng force shall be placed on a panel from which
they shall be returned to enpl oynent on the basis of
seniority as outlined in section (a). A panel nenber
shal | be considered for every job which he has listed
on his layoff formas one to which he w shes to be
recal | ed. Each panel nmenber may revise his panel form
once a year.

Article XVI1(a) of the 1981 Agreenent defines seniority as
"l ength of service and ability to step into and performthe work
of the job at the tinme the job is awarded."

Pursuant to its letter dated June 19, 1981, the operator
bypassed a laid off mner, who woul d otherwi se be recalled for a
job under the 1981 Agreement, if the operator determ ned that
such mner required training under 30 C F.R Part 48, before he
could "step into and performthe work of the job."

In Decenber 1982, Joseph Lamoni ca, MSHA' s adm nistrator for
Coal M ne Safety and Health advised the Director of Training for
Peabody that the operator's policy of requiring up-to-date
training status under Part 45 was inconsi stent
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with the Act. In April 1983, MSHA revoked approval of the
operator's training plans and i ssued appropriate citations. The
operator then discontinued its policy and the citations were
term nat ed.

The parties have divided laid off mners involved in these
suits into three categories. Category | consists of those
i ndi viduals who, as a result of the operator's policy, obtained
training on their own tine and at their own expense, and were
then recalled to work by the operator. The operator subsequently
agreed to pay Category | individuals. On November 4, 1983, a
Deci si on Approving Settlenent was issued granting a nonetary
judgrment for naned miners in Category | and dismssing all suits
regarding Category | with prejudice.

Category Il is conprised of individuals who were bypassed on
the recall panel because the operator determ ned they woul d need
additional training under Part 48 to fill the job, and therefore

were not consi dered experienced mners under the regulations. It
is agreed that the named plaintiffs suing for thenselves all fal
within Category 11, i.e., laid off mners who were "bypassed" as
descri bed above. In LAKE 83-69-D, the Conplainant, Thomas L

Wl Ilianms, was an experienced underground m ner who, upon being
laid off, was placed on a recall panel and indicated an interest
in surface mne positions. Because M. WIlIlianms had not received
the training for a surface mner required by section 115 and Part
48, the operator bypassed himin favor of a miner with fewer
years of service. In KENT 83-105-D, the Conplainant, Jerry D.
Moore, also was a laid off underground m ner who wanted a surface
m ne job but was bypassed by the operator because he did not
satisfy the training requirements of section 115 and Part 48 of
the regul ations for surface mnes. Simlarly, the Conplainant in
KENT 83-106-D, Larry D. Kessinger, was a |laid off underground

m ner who was bypassed for a surface job because the surface
training he had was insufficient to nmeet the training

requi renents of the Act and regul ations.

Category Il is conmposed of individuals who, as a result of
the operator's policy, obtained training on their own tine and at
their own expense, but whose nanes were not reached on the recal
panel because of their relatively shorter |ength of service.

KENT 82-103-D is a suit by the union on behalf of all laid
of f Peabody enpl oyees in the Eastern Division. This includes

Category Il and Category Ill mners only since Category | was
settled. It nanes Janes Rowe, a UMV official at the tinme KENT
82-103-D was filed, as a representative of all laid off mners in

the operator's Eastern Division.
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Sunmmary Deci si on

Al parties have noved for sunmary deci si on under Conm ssion
Rule 64, 29 C.F.R [02700.64, which provides that a nmotion for
summary deci sion shall be granted if the entire record shows that
there is no genuine issue as to any material fact and that the
nmoving party is entitled to summary decision as a matter of |aw

In the cases brought by the union, the union and the
operator have entered into and submtted 68 stipul ations.
Al t hough the stipulations contain material which does not bel ong
in sets of factual stipulations, I conclude that the stipulations
set forth agreed-upon facts sufficient to enable nme properly to
render summary deci sion. They al so make clear that what is
involved is a question of law. In the case brought by the
Secretary, the operator responded to the Secretary's Request for
Admi ssion of Facts by admitting the rel evant circunstances and
showi ng that the issues of law involved are the sane as those in
t he ot her cases. Accordingly, here too, | conclude that sunmary
deci si on woul d be proper.

Class Action

In KENT 83-103-D, the United M ne Wrkers seeks to bring a
class action on behalf of all laid off Peabody enpl oyees, Eastern
Di vi sion. The procedural rules of the Conmm ssion do not
specifically provide for class actions, but under 29 CF. R [O
2700. 1(b), the Conm ssion or Administrative Law Judge is to be
gui ded so far as practicable by the Federal Rules of G vil
Procedure as appropri ate.

Rul e 23 of the Federal Rules of Cvil Procedure provides in
pertinent part as foll ows:

(a) Prerequisites to a Class Action. One or nore
menbers of a class nmay sue or be sued as representative
parties on behalf of all only if (1) the class is so
nunerous that joinder of all menbers is inpracticable,
(2) there are questions of |law or fact comon to the
class, (3) the clainms or defenses of the representative
parties are typical of the clains or defenses of the
class, and (4) the representative parties will fairly
and adequately protect the interests of the class.

(b) dass Actions Mintainable. An action may be
mai ntai ned as a class action if the prerequisites of
subdivision (a) are satisfied, and in addition



~1642
(1) the prosecution of separate actions by or against
i ndi vi dual menbers of the class would create a risk of

(A) inconsistent or varying adjudications
wi th respect to individual nmenbers of the
cl ass which woul d establish inconpatible
standards of conduct for the party opposing
the cl ass, or

(B) adjudications with respect to individual
menbers of the class which would as a practica
matter be dispositive of the interests of the
ot her menbers not parties to the adjudications
or substantially inmpair or inpede their ability
to protect their interests; or

(2) the party opposing the class has acted or
refused to act on grounds generally applicable to
the class, thereby naking appropriate fina
injunctive relief or corresponding decl aratory
relief with respect to the class as a whole; or

(3) the court finds that the questions of |aw or
fact common to the nmenbers of the class

predom nate over any questions affecting only

i ndi vi dual nenbers, and that a class action is
superior to other available nmethods for the fair
and efficient adjudication of the controversy. The
matters pertinent to the findings include: (A) the
i nterest of nenbers of the class in individually
controlling the prosecution or defense of separate
actions; (B) the extent and nature of any
litigation concerning the controversy already
commenced by or agai nst nenbers of the class; (O
the desirability or undesirability of
concentrating the litigation of the clains in the
particular forum (D) the difficulties likely to
be encountered in the managenent of a cl ass
action.

As set forth above, a settlenent has been reached with
respect to Category I. The union's attenpt to bring a class
action for Categories Il and Il remains.

The burden is on the party who seeks to utilize the class
action to establish his right to do so. Zeidman v. MDernott, 651
F.2d 1030 (5th Cr.1981). After due consideration, | conclude
that the union has failed to satisfy several inportant
requi renents of Rule 23.
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The only naned Conpl ai nant in KENT 82-103-D, which is brought
the union on behalf of all laid off Peabody enpl oyees, Eastern
Division, is Janes Rowe. The union's notion in opposition to the
operator's notion to strike admts M. Rowe is not a laid off
mner (p. 7-8, UMWs Qpposition to Mdtion to Dismiss). At the
time suit was filed, M. Rowe was enpl oyed by the union but as of
Decenmber 30, 1982, he had returned to his job at a Peabody
surface mne. The union argued in its notion that since M. Rowe
is a mner at a Peabody mne, he will be subjected to all Peabody
policies, including the policy at issue in this case. Foll ow ng
the union's rationale, every active Peabody enpl oyee would be a
party to this suit, although they do not fall within the class of
| aid off enpl oyees, as delineated by the union itself.

Assumi ng the union's description of M. Rowe's present
status is correct, it does not provide a basis upon which he can
serve as a representative of the specified class. Rule 23
requires that a class representative be a part of the class and
possess the sane interest and suffer the same injury as the class
menbers. E. Texas Modtor Freight System Inc. v. Rodriguez, 431
US. 395 (1977). M. Rowe cannot qualify as a representative of
the class nerely because he worked in the Union Safety Division
where his duties were concerned with inproving the health and
safety of union nenbers. H's job duties at the union, even if
t hey had continued, would not put himin the situation of a laid
of f enpl oyee. Since M. Rowe was not a laid off mner, he could
not have the sane interest nor did he suffer the sane injury as
the putative class. M. Rowe nust be stricken as a representative
exanpl e of the class of laid off enpl oyees.

Mor eover, the union itself cannot adequately and fairly
represent either Category Il or Category Ill conplainants. Inits
noti on to oppose the operator’'s notion to dismss, the union
asserts that because it "is an organi zati on whose very purpose is
to protect the interests of the miners it represents,” it wll
fairly represent the interests of the class (pp. 7-8, UMN's
Qoposition to Motion to Dismiss). However, the dilenma of union's
counsel in trying to decide what kind of relief to seek
denonstrates the inability of the union to represent the diverse
and conflicting interests of all nenbers of the bypassed cl ass.
Uni on counsel coul d not deci de whether to seek reinstatenent of
bypassed miners since such action could require "bunpi ng" a union
menber with less seniority (Tr. 80-82, Hearing Cctober 13, 1983).
In Airline Stewards & Stewardesses Ass'n Local 550 TWJ, AFL--CIQ
v. American Airlines, 490 F.2d 636 (7th Cr.1973) the court held
that a | abor union, presumably largely under control of present
enpl oyees, is not a proper representative

by
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of all separated and present enployees in an action charging

di scrimnatory separation and seeking, inter alia, reinstatenent,
since there are obvious antagonistic interests anong the cl ass.

It is further clear fromthe "bunping" issue that not only
is the union unable to represent the class but also that there
are conflicting clains between the nenbers of the class
t hensel ves. The Supreme Court has pointed out that to the extent
t hat persons have dual and potentially conflicting interests,

t hey cannot be regarded as in the sanme class. Hansberry v. Lee,
311 U. S. 32 (1940).

The union al so has not net the requirements of Rule 23(a)(1)
because it has failed to show that the nenbers of Categories |
and Il are so nunerous that joinder would be inpracticable. As
support for the class action, the union relied upon the affidavit
dat ed August 9, 1981, of M ke Turner, a Peabody enpl oyee, which
stated that since June 19, 1981, there had been 1000 | ayoffs and
380 recalls, but that it was inpossible to identify instances of

bypassed miners. Wth respect to Category Il, therefore, the
Turner affidavit expressly states there is no information. Wth
respect to Category Il1l, the figures in the affidavit are two

years old and nore inportantly, it is not clear upon what they
are based. Mreover, the information the union itself furnished
strongly militates against allowance of a class action. Counse
for UMWVhas asserted that both Categories Il and Ill have a
finite nunber of nmenbers. This would appear to be so, especially
since the operator has discontinued the challenged policy. At the
heari ngs, union counsel stated that eight nenbers of Category I
and six nmenbers of Category Ill had been identified (Tr. 32, 56,
Hearing, COctober 13, 1983; Tr. 6-9, Hearing, July 5, 1984). In
proposed stipulations, she listed seven in Category Il and six in
Category Il (UMNletter to Peabody counsel, dated Cctober 3,
1983). Having fixed the class nmenbership at such a small nunber
of people who are readily identifiable, she has denonstrated the
practicability of joinder and the | ack of need for a class
action.

Since M. Rowe nust be stricken as a representative, and
since the union itself does not qualify and finally because the
purported class has not been shown to satisfy the requirenents of
Rul e 23, the conplaint in KENT 82-103-D nust be dism ssed. No
class action is all owed. Because the case does not qualify as a
class action and because the individuals nentioned by union
counsel were never joined although it was possible to do so, they
are not before nme and cannot be granted relief. The clains of the
i ndi vidual ly naned Category Il conplainants survive in the other
docket nunbers.
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Discrimnation and Right to Training in Lay Of Situation

Section 115 quoted supra, establishes the right of mne
enpl oyees to receive basic safety training and the obligation of
the operator to provide that training for them Those classified
as new nmners are to receive 40 hours of training prior to
under ground assi gnnent or 24 hours before surface assignnment. The
training is designed to cover the primary hazards of each and is
to be as mne-related as possible. Operators are required to
provide mners with at |east 8 hours of refresher training once
every 12 nonths and to provide mners with training in specific
safety and health aspects of the work they are assigned.

The | egislative history nakes clear that the financial
responsi bility and econom c burden of providing training are
pl aced sol ely upon the operator and not upon the individual mner
or the government. The Senate Report unequivocally states in this
respect as follows:

It is not the Conmttee's contenplation that the
Secretary be in the business of training mners. This
is clearly the responsibility of the operator, as |ong
as such training neets the Act's m ni mumrequirenents.
S.REP. NO 95-181, 95th Cong., 1st Sess. 50 (1977),
reprinted in LEQ SLATI VE H STORY OF THE FEDERAL M NE
SAFETY AND HEALTH ACT OF 1977, 95th Cong., 2nd Sess.,
at 638 (1978) hereinafter referred to as "Leg.Hist.").

The di scussion surrounding S. 717 (the Senate version of the
1977 Act) further denonstrates that the operators were expected
to assume the costs associated with the training requirenents.

MR WLLIAVS. There are certain aspects of the cost
that will arise fromthis legislation that we feel can
be quite precisely estimated. There is, at long |last, a
cl ear precise demand for training of new enpl oyees
comng to work in the mnes. This has been one of the
great failures, as | see it, in the preparation of
workers for their jobs in a very hazardous industry,
preparation that will contribute to a safer work place
We do have a clear denmand for training--as a matter of
fact, 40 hours for new underground m ners, 24 hours for
surface mners, and 8 hours of annual retraining for
experienced mners. This is one of the large figures
that went into the total estinmate of new cost to

i ndustry.
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W estimated it this way: Wth training at $75
a day, for the annual retraining of 478,000 ni ners
for 1 day, that nultiplies out to $35, 875, 000.

| mentioned the new surface mners. There is a
demand that they be trained. The training of
15,000 new surface mners at 3 days will total
$3.375 mllion.

Trai ning 10, 000 new underground mners--this is the
40- hour training provision. That is 5 days. It
cones to $3.750 nmillion. The total for this
training will be $43 nmillion

123 CONG REC. S. 10219 (daily ed. June 20, 1977).

The | egislative history of section 105(c) shows that the
anti-discrimnation provisions apply to the training provisions.
The Senate Report states in this respect:

The Conmittee also intends to cover within the anbit of
this protection any discrimnation agai nst a m ner
which is the result of the safety training provisions
of section * * * [115] or the enforcenent of those
provi sions under section * * * [104(g) ]. Leg.Hist.

at 624.

The Act and the legislative history do not specifically
address the situation of the laid off mner. The operator's
position is, therefore, plain and sinple. Its responsibility for
training under the policy in effect at the pertinent time ran
only to those individuals who were actually perform ng work for
it. The operator asserts that it had the right to hire (or
rehire) individuals who had the requisite training over those who
did not. The union and the Secretary argue, however, that based
upon certain rights accorded laid off mners under the Nationa
Bi t um nous Coal \Wage Agreenent of 1981, those who woul d have been
recal l ed but were instead bypassed because they did not have the
training required by the Act and regul ations, fall within the
scope of sections 115 and 105(c).

As set forth above, Article XVII(d) of the Agreenent
establ i shes recall panels for laid off miners fromwhich they are
to be returned to enploynent on the basis of seniority.
"Seniority" is defined in section (a) of Article XVIl as length
of service and the ability to step into and performthe work of
the job at the tinme the job is awarded. In addition, section (f)
of Article XVII provides that enployees on | ayoff status continue
to accrue seniority while
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they are on the recall panel. Section (c) of Article XV includes
peri ods of |ayoff as part of one's continuous enploynent with a
particul ar enpl oyer.

| adhere to the viewthat it is not the principal province
of the Adm nistrative Law Judges of this Comm ssion to interpret
provi sions of the collective bargaining agreenment. However, |
al so believe that the status and rights of individuals under the
M ne Safety Act must not be viewed in a vacuum when to do so
woul d stand the Act on its head by perversely transformng its
protections into unforeseen and crippling liabilities.

The three named conpl ai nants in KENT 82-105-D, KENT
82-106-D, and LAKE 83-69-D were reached on recall panels for jobs
to which they were entitled and which they woul d have been gi ven
but for the training requirenents of the Act and regul ations. As
appears fromthe | egislative history quoted supra, because of the
hazardous nature of m ning which over the years had caused a
series of appalling disasters, Congress enacted the training
provi sions of section 115 to protect mners by nmaking sure that
operators adequately trained them However, under Peabody's
policy which is at issue here, the effect of the training
requirenents on laid off mners would not be to hel p and protect
but rather to hurt and harm

The record in the instant cases contai ns several decisions
rendered by arbitrators in grievance proceedi ngs brought under
the 1981 Agreenent by laid off miners who had been deni ed jobs
because they | acked the required Federal training. The
arbitrators denied the grievances, reasoning that the conplaining
m ners did not have the ability to step in and performthe jobs
as required by the 1981 Agreenent because they were not
adequately trained in accordance with the Mne Act. In response
to the mners' assertion that under the Act the operator should
have provided the training, the arbitrators held that it was not
up to themto interpret the Federal |aw. Thus, the very training
provi sions designed to protect mners becane the reason for their
conti nued unenpl oynment under the coll ective bargai ning agreenent.
If ininterpreting the Mne Act, | now were to ignore the status
and rights given laid off mners under the collective bargaining
agreenment, they would end up in a legal "no-man's-land" between

the two. | will not adopt such an unfair and unrealistic
appr oach.
Accordingly, | conclude that in interpreting the Act in

t hese cases, account nust be taken of the provisions of the
col l ective bargai ning agreenent insofar as they affect the
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status of laid off mners. As set forth above, the collective
bar gai ni ng agreement gives the laid off m ner several very

i mportant rights, including placement on a recall panel, the
right to opt for certain jobs, and the right to i nvoke the

gri evance procedure. Al so, accrual of seniority continues as does
conti nuous enpl oynent with one enployer. | have consi dered
arbitration decisions which are in conflict over whether the

enpl oyment rel ationship continues or is severed in the lay off
situation. | do not find themparticularly useful or instructive
and in any event, | believe that the instant cases should be
decided in light of the purposes and goals of the Mne Act. |
conclude that the laid off mner is certainly in a position far
di fferent and nore advantageous than just anyone seeking

enpl oyment in the mnes. Mreover, sone of the laid off mners
rights such as accrual of seniority and computation of continuous
enpl oyment with one enpl oyer go beyond giving preference in
applying for a job. The laid off mner clearly is nore than just
a preferred job applicant. | conclude that the rights accorded a
laid off miner under the collective bargai ni ng agreenent contain
i ndi cia of an ongoi ng enpl oynent relationship sufficient for him
to be considered a miner within the purview of sections 115 and
105(c) of the Act. | have not overl ooked the definition of
"mner" in section 3(g) of the Act. In view of the pertinent

provi sions of the collective bargaining agreenment and the
overridi ng purposes of the training provisions of the Act,
conclude that for present purposes, the laid off mner nmust be
consi dered an individual working in a coal mne. That is where he
would be if not for an interruption caused through no fault of
hi s own.

I have, of course, considered the decision of the Conm ssion
in Secretary of Labor v. Enery M ning Corporation, 5 FMSHRC 1391
(1983) which has been discussed and anal yzed at length by the
parties. That decision which the Commission itself confined to
the facts presented, is distinguishable fromthese cases because
it involved mners who were "strangers" in that they had no
previous relationship with the industry or the enpl oyer.

To the extent that the conclusions expressed herein may be
i nconsistent with the Judge's decision in United Mne Wrkers of
America, etc. v. Peabody Coal Conpany, 4 FMSHRC 1338 (1982), |
decline to followit.

Accordingly, | conclude that the operator discrimnated
agai nst the naned Conpl ai nants in KENT 82-105-D, KENT 82-106-D,
and LAKE 83-69-D, by violating their statutory rights regarding
trai ni ng. These Conpl ai nants nust now be given the jobs they
originally would have been given (or conparable jobs) and nmust be
awar ded appropri ate danages.
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In LAKE 82-69-D, the Secretary declined to file a notion for
tenporary reinstatenent on behalf of M. WIlians. In |ight of
the finding for M. WIllianms on the nmerits, this issue now
becomes npot; but as the anal ysis already set forth nakes cl ear
the Secretary should have sought tenporary reinstatenent and
erred in not doing so.

As set forth above in the discussion regardi ng cl ass
actions, no valid conplaint has been nmade out with respect to
Category |1l Conpl ai nants. However, in order that this matter be
as conprehensively handl ed as possible for the benefit of the
Conmi ssion, | deemit appropriate to express ny views on the
nmerits regarding Category Il1l. Category IIl like Category Il is
conposed of laid off individuals. There is, however, a difference
which is crucial for present purposes. The Category Il people
have been reached on the recall panel and the Category |1l people
have not. The rights given under the collective bargaining
agreenment and the Act regarding rehiring and training actually
exist with respect to Category Il, but are nerely inchoate for
Category Il1l. As set forth herein, the right to a job cannot be
denied for a lack of training, but the right to a job itself is
predi cated upon being reached on the recall panel. If there is no
right to a job, there is no right to training. Wether an
i ndividual will be reached on a recall panel depends upon a
multiplicity of unpredictable factors, including the state of the
coal industry and the well-being of the entire econony. I|ndeed,
an individual may never be reached. Under the circunstances, the
right to training which depends on being recalled is too

specul ative to be allowed for Category Ill individuals. Finally,
since, as held herein, Category Il persons are entitled to
training, those in Category IIl are not in any way jeopardized

since they will be entitled to the jobs and any necessary
trai ni ng when they are reached on the recall panel

ORDER

It is Odered that the conplaint in KENT 82-103-D be
Di sm ssed.

It is further Ordered that the conplaints of discrimnation
in KENT 82-105-D, KENT 82-106-D, and LAKE 83-69-D be Al | owed.

It is further Ordered that the operator place the naned
Conpl ai nants in KENT 82-105-D, KENT 82-106-D, and LAKE 83-69-D in
the jobs they woul d have been given if they had not been
bypassed, or in conparable jobs, together with all necessary
traini ng.
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It is further Ordered that on or before July 23, 1984, the
parties submt a statenment setting forth the anounts of agreed
upon nonetary relief for each of the naned Conpl ai nants.

It is further Ordered that if agreenment is not reached on
nmonetary relief, the parties appear before ne at 10:00 a.m, July
24, 1984, at 1730 K Street, N W, Wshington, DC 20006.

Finally, it is Ordered that on or before July 23, 1984, the
Solicitor file petitions for the assessment of civil penalties in
KENT 82-105-D, KENT 82-106-D, and LAKE 83-69-D.

Paul Merlin
Chi ef Administrative Law Judge



